
THE CITY OF SAN DIEGO 

M  E  M  O  R  A  N  D  U  M 

OFFICE OF THE INDEPENDENT BUDGET ANALYST 

DATE: January 6, 2023 

TO: Honorable Council President and Members of the City Council 

FROM: Charles Modica, Independent Budget Analyst  

SUBJECT: Audit Committee Public Member Appointment Process Considerations 

________________________________________________________ 

My office is requesting direction with respect to Audit Committee Public Member Stewart 
Halpern’s term of appointment. Mr. Halpern is presently serving on an extension of his first 
term as a Public Member1 and is seeking reappointment to a second term. I have attached his 
email correspondence to my office stating his interest and providing a summary of 
contributions he has made to the Audit Committee over the last several years (see Attachment 
1). City of San Diego Charter §39.1 specifies that public members of the Audit Committee serve 
four-year terms and are eligible to serve up to two full consecutive terms (with one term 
intervening before they become eligible for reappointment to any subsequent term). Charter 
§39.1 also provides that eligible Public Members may be reappointed without a competitive
process at the Council’s discretion.

The City Attorney, however, has advised Mr. Halpern that his service on the City’s Audit 
Committee is incompatible with his simultaneous service as a public member of the San Diego 
Association of Governments (SANDAG) Audit Committee under California law (see Attachment 
2). Mr. Halpern and his attorney, Guillermo Cabrera, disagree with City Attorney Elliott’s 
advice (Mr. Cabrera’s letter to City Attorney Elliott is included as Attachment 3). The City 
Attorney subsequently sent a memo to my office citing the same conflict of positions (also 
referencing Mr. Halpern’s service on SANDAG’s TransNet Independent Taxpayer Oversight 
Committee (ITOC)) and recommending an open recruitment for the Public Member seat 
currently held by Mr. Halpern (see Attachment 4).  

The City Attorney and Mr. Halpern’s attorney disagree on whether Mr. Halpern’s positions are 
incompatible under State law. My office is not positioned to render judgment on which party 
is correct. The City could seek an opinion from the State Attorney General on this matter, 

1 Although Mr. Halpern’s initial term of appointment has expired (January 5, 2023), Public Members may serve 
until the subsequent appointment has been made. 
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though such a request would need to be made by a State legislator, and it is up to the Attorney 
General’s discretion to provide such an opinion.2  
 
My Office is therefore requesting direction as to whether the Council would like to: 
 

(1) Have our office run an open competitive recruitment and appointment process – see 
“Additional Background on the Appointment Process” below; or  

(2) Have our office bring forward an item to reappoint the incumbent, Mr. Halpern, 
without a competitive process, as permitted by City Charter §39.1; or 

(3) In lieu of (1) or (2), seek guidance from the Attorney General through a State 
legislator and reevaluate the appointment process decision after it has been 
determined whether the Attorney General would provide an opinion on the matter.3  

 
 
Additional Background on the Appointment Process 
With the passage of Measure M in November 2018, City Charter §39.1 was amended to include 
that “[t]he City Council may waive the requirement for appointment from a pool of at least 
two candidates when a sitting incumbent applies, and is eligible for reappointment.” If Mr. 
Halpern was to be reappointed for a second term, it would be the first time this waiver process 
would occur.  
 
Without the waiver process, Public Members must be appointed by the Council from a pool of 
at least two qualified candidates for each vacant position. Candidates are evaluated based on 
the criteria set forth in City Charter §39.1 which provides:  
 

Public members of the Audit Committee must possess the 
independence, experience, and technical expertise necessary to carry 
out the duties of the Audit Committee. This expertise includes 
knowledge of accounting, auditing, and financial reporting. The 
minimum professional standards for public members must include 
at least 10 years of experience as a certified public accountant or as a 
certified internal auditor, or 10 years of other professional financial 
or legal experience in audit management. 

 
The City Charter requires that public member candidates be reviewed and recommended for 
City Council appointment consideration by a majority vote of a screening committee comprised 
of the member of the City Council serving as the Chair of the Audit Committee, the 
Independent Budget Analyst, and two outside financial experts (who are appointed by the 
other members of the screening committee and confirmed by the City Council).  The screening 
committee is charged with vetting the qualifications of Audit Committee public member 
applicants and recommending qualified candidates to the City Council for an open public 
member position. Once candidates have been reviewed and recommended by the screening 
committee during a publicly held meeting, the Council may consider candidates for 
appointment. In the past, this process has taken more than six months to complete. 

 
2 The State Attorney General has issued opinions in the past regarding whether particular offices or positions in other 
jurisdictions are or may be incompatible. In general, if a person is found to be holding incompatible offices, that person 
is deemed to have forfeited the first office upon accepting appointment to the second. 
3 The first step would be to initiate a request to a State legislator for assistance in this matter, followed by determining 
the documentation necessary for the Attorney General request process to begin. 
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The screening committee determined Mr. Halpern to be a qualified candidate, as defined by 
City Charter §39.1, on April 10, 2019. Mr. Halpern was subsequently appointed to the Audit 
Committee by City Council on May 20, 2019. Due to the fact that Mr. Halpern has been 
determined to be qualified in accordance with Charter §39.1, past practice has dictated he 
would not have to be vetted by the screening committee a second time. 

CM/LB 

Attachments: (1) Stewart Halpern Interest in Second Term/Contributions to Audit Committee 
(2) City Attorney Letter to Stewart Halpern
(3) Halpern/Cabrera Response to City Attorney
(4) City Attorney Memorandum to Independent Budget Analyst

cc: Honorable City Attorney Mara Elliott 
Stewart Halpern, Audit Committee Public Member 
Andy Hanau, City Auditor 
Matt Yagyagan, Deputy Director of Policy, Office of Mayor Todd Gloria 
Christiana Gauger, Chief Compliance Officer 



From: Stewart Halpern
To: Byrne, Lisa
Subject: Re: [EXTERNAL] AC follow-up
Date: Tuesday, October 11, 2022 1:23:15 PM

**This email came from an external source. Be cautious about clicking on any links in this
email or opening attachments.** 

Thanks Lisa,

A few thoughts on my contributions as an AC member (feel free to quote or paraphrase as you
see fit).

First, I show up: fundamental to serving on any committee is showing up, and I believe I have
the best attendance record (either perfect attendance or perhaps one missed meeting in over 3
years) of all the committee members with whom I’ve served.

Second, I am prepared and engaged at meetings: anyone who follows the AC knows that I ask
as many if not more questions than anyone - which I do not to hear myself talk or to express
personal opinions, but rather because I believe that at the core of the AC’s oversight mandate
is asking the questions that need to be asked and holding both the auditors and city staff
accountable for providing answers 

Third, service above-and-beyond: during my tenure the AC has had 3 ad hoc subcommittees
and I have served on all three: the Auditor Selection Subcommittee for screening/interviewing
candidates to succeed Kyle; the ad hoc subcommittee to review follow-up on confidential
audit report recommendations; and the ad hoc subcommittee to propose a methodology for the
annual review of the Auditor. I have also served twice as the AC representative to the
Comprehensive Financial Annual Report Disclosure Work Group.

Fourth, and perhaps most important, I believe I have been an impactful member, with 3
particularly noteworthy achievements: 
1) when the City’s Chief Compliance Officer and Auditor jointly initiated the best practice of
creating Recommendation Implementation Plans to enhance the management, transparency
and accountability of audit recommendation follow-up, each of the Auditor, the Chief
Compliance Office and Audit Committee Chair credited me with having been the driving
force behind that initiative, which concept I proposed and advocated for me for over a year.
2) when I joined the AC and found to my dismay that there was no discussion of confidential
audit recommendations - including some of the most important audits of any done by the
auditors - I was persistent in urging the Auditor to work with the CA to find a way within
Brown Act guidelines to allow for this core oversight responsibility of the AC. This resulted in
agreement by all parties to utilize an ad hoc committee to review important confidential audit
report recommendations as needed, the first of which was convened in the summer of 2021.
3) although the City Charter mandated that the AC is responsible for annual performance
reviews of the Auditor, there was no process in place for doing so in my first two years on the
AC. I proposed and served on the ad hoc subcommittee to develop an annual process and
criteria which were adopted by the full AC, were implemented last year and will be the
foundation for annual auditor performance reviews going forward.
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I hope that helps!

Also, please let me know if any questions arise, and also let all CMs/staffs know I will be
happy to meet (according to the Brown Act-compliant process the CA codified in her memo re
CM briefings ) to discuss further if they’d like.

And thank you so much for your service above-and-beyond in once again shepherding this
process!!

Best,
SH

http://www.linkedin.com/in/stewartahalpern

On Oct 6, 2022, at 16:20, Byrne, Lisa <LByrne@sandiego.gov> wrote:

Hi Stewart,
Would you provide me a list of your contributions to the Audit Committee, such as the
ad hoc committees for City Auditor appointment and for his evaluation? I don’t want to
miss anything, and I’m thinking you may want to write a few short key points in a
document of “Contributions to the Audit Committee” or something to that effect. If
you just want to send me the items listed in an email, that’s ok too. I can explain the
items.
Best,
Lisa
 

From: Stewart Halpern  
Sent: Wednesday, September 21, 2022 5:19 PM
To: Byrne, Lisa <LByrne@sandiego.gov>
Subject: [EXTERNAL] AC follow-up
 
**This email came from an external source. Be cautious about clicking on any links in
this email or opening attachments.**

 
In connection with my interest in another term on the City of San Diego
Audit Committee, I have attached for your information two letters: the April
21, 2022 letter to me from the City Attorney and the May 10, 2022
response to the City Attorney from my attorney, Gil Cabrera.
 
Please let me know if you or others have any questions or need additional
information.
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I appreciate your assistance in this process.

Best,
SH

See my LinkedIn page
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 VALERIE SILVERMAN MASSEY 
  CHIEF ETHICS & COMPLIANCE OFFICER 

 

  

  

OFFICE OF 

THE CITY ATTORNEY 

CITY OF SAN DIEGO 

Mara W. Elliott 
CITY ATTORNEY 

 

1200 THIRD AVENUE, SUITE 1620 

SAN DIEGO, CALIFORNIA 92101-4100 

TELEPHONE (619) 236-6220 

FAX (619) 236-7215 

 

 

April 21, 2022 

 
 

Stewart Halpern 

 

 

SHalpern@sandiego.gov  

 

Sent via email 

 

Re: Audit Committee 

 

Dear Mr. Halpern, 

 

It has come to the attention of this Office that you are a sitting member of the City of San 

Diego’s Audit Committee (City)1 and the San Diego Association of Governments Audit 

Committee (SANDAG)2. It appears that you were appointed to SANDAG’s inaugural Audit 

Committee in September 2018, and the City’s Audit Committee in January 2019. Although you 

disclosed your appointment to SANDAG’s Audit Committee when applying for the City’s Audit 

Committee, it does not appear that you sought guidance about a potential conflict of interest from 

this Office, SANDAG’s General Counsel, the San Diego Ethics Commission, or the State 

Attorney General.  

 

It is this Office’s opinion that you currently hold incompatible offices; and, a conflict of 

interest under California law exists. The “incompatible offices” doctrine restricts the ability of 

public officials, such as an Audit Committee member, to hold two different public offices 

simultaneously if the offices have overlapping and conflicting public duties. Cal. Gov’t Code § 

1099. A person may not simultaneously hold two public offices if:  

• Either of the offices exercises a supervisory, auditing, or removal power over the other 

office or body; 

• There is a significant clash of duties or loyalties between the offices; or, 

• There are public policy considerations that make it improper.  

 

A recent Attorney General opinion provides helpful guidance: 

 

To find that two offices are incompatible based on a significant 

clash of duties or loyalties, a conflict need not have actually 

 
1 See San Diego Charter sections 39.1 and 39.2; San Diego Municipal Code sections 26.1701 through 26.1711. 
2 See https://www.sandag.org/organization/about/pubs/policy_039.pdf 
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occurred; it is enough that a conflict may occur in the regular 

operation of the statutory plan. (Citation omitted). It is not 

necessary that the clash of duty exist in all or in the greater part of 

the official functions; incompatibility exists when the holder of the 

two offices cannot in every instance discharge the duties of each. 

(Citation omitted). Indeed, “[o]nly one potential significant clash 

of duties or loyalties is necessary to make offices incompatible.” 

(Citation omitted). When two offices are deemed incompatible, the 

conflicted officeholder may not escape the effects of the doctrine 

by choosing not “‘to perform one of the incompatible roles. The 

doctrine was designed to avoid the necessity for that choice.”’ 

(Citation omitted). 

21 Op. Cal. Att’y Gen. 103 at *5-6 (2021). 

The City and SANDAG Audit Committees have similar responsibilities and can audit one 

another. For instance, the SANDAG Audit Committee could include in its work plan a 

performance audit of the City’s use of SANDAG grant funds or a project involving both the City 

and SANDAG. Similarly, under San Diego Charter section 39.2, “[a]ll City contracts with 

consultants, vendors, or agencies will be prepared with an adequate audit clause to allow the City 

Auditor access to the entity’s records needed to verify compliance with the terms specified in the 

contract.” This language would allow the City Auditor to audit SANDAG’s records relating to a 

contract with the City. Such audits by City or SANDAG auditors would be presented to their 

respective Audit Committees.  

 

This Office is unable to provide you with legal advice on how to resolve this conflict of 

interest. However, now that you are aware of the conflict, it must be resolved as expeditiously as 

possible. The Attorney General’s Office has issued numerous opinions on the subject, which 

are available on its website and may provide helpful guidance. You may also wish to contact 

your own legal counsel.  

 

Please let this Office know how you will resolve this issue no later than the close of 

business on Friday, April 29, 2022.  

 

Sincerely, 

MARA W. ELLIOTT, City Attorney 

 

           

By: ___________________________ 

Valerie Silverman Massey 

Chief Ethics & Compliance Officer 

VSM:se 

Doc. No.: 2959282 

Cc:  John Kirk, SANDAG General Counsel 

 Audit Committee Chairman Stephen Whitburn 
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May 10, 2022 
 
Via Electronic Mail and US Mail 
 
Valerie Silverman Massey 
Chief Ethics & Compliance Officer 
City Attorney’s Office of San Diego  
1200 Third Avenue, Suite 1620 
San Diego, California 92101-4100 
 
Re: Stewart Halpern/Audit Committee 
 
Dear Ms. Silverman Massey: 
 
I represent Stewart Halpern.  We are in receipt of your letter to him dated April 21, 2022.  This 
letter responds. 
 
Your letter provides the City Attorney’s opinion that Mr. Halpern’s service on the City’s 
Independent Audit Committee and the SANDAG Audit Committee are incompatible offices 
under Government Code section 1099.  We have reviewed your opinion as well as the factual and 
legal background related to this opinion.   
 
While we appreciate the City Attorney’s initial analysis of this, we think it is incorrect and based 
on a flawed assumption.  Specifically, unlike the City’s Independent Audit Committee which has 
independent powers and decision-making authority, SANDAG’s Audit Committee is merely 
advisory.  In fact, the full name of the committee is the SANDAG Audit Policy Advisory 
Committee.  Pursuant to SANDAG Board Policy No. 39, which I have attached for your 
convenience, the SANDAG Audit Committee advises and recommends actions to the SANDAG 
Board of Directors – which itself has all decision-making authority related to the 
recommendations of the Independent Auditor and concerning the audit functions of the 
organization.  I will note that the Mayor of San Diego as well as several council members serve 
on the SANDAG Board of Directors and as such have the powers that you seem to assume Mr. 
Halpern does as a member of the SANDAG Audit Policy Advisory Committee.   
 
Government Code section 1099, subdivision d, specifically excludes advisory committees from its 
restrictions stating: “This section shall not apply to a governmental body that has only advisory 
powers.”  This alone should end the question as to whether these offices are incompatible and 
restricted by Section 1099.   
 
Beyond the explicit applicable limitations of Section 1099 to the SANDAG Audit Policy 
Advisory Committee, we question whether the committees are, in fact, incompatible, but do not 
believe it is necessary to get into a deeper discussion concerning these issues at this time.  We do, 
however, stand ready to engage on this point should you disagree and believe your mandate 
requires further action by the City Attorney’s Office.   
 
It is also worth noting that Mr. Halpern disclosed his membership on the SANDAG Audit Policy 
Advisory Committee in his application in multiple places.  This application was reviewed and 
vetted by the City Attorney’s Office and no issues were raised or even mentioned.  We therefore 
question why this is being raised now, several years into Mr. Halpern’s service.   
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Your letter also seems to imply Mr. Halpern should have taken some action to ask the City 
Attorney’s Office (or the Ethics Commission) to specially vet his application for this issue at the 
time of service.  But Mr. Halpern is a public member of the Committee that volunteers his time 
and reasonably would expect your office to have raised issues such as this at the time of his 
application, as opposed to three years into his service. 
 
Finally, although the deadline in your letter was arbitrarily picked by you, Mr. Halpern would 
have responded timely to that deadline had the letter been sent to his correct address and he had 
not had a serious medical procedure the last week in April.   
 
I trust this addresses your concerns, but should you have any questions or wish to discuss this 
further, please address all future correspondence to me as Mr. Halpern’s counsel. 
 
Very truly yours, 
 
 
Guillermo Cabrera 
of 
THE CABRERA FIRM, A.P.C. 
 
GC/jmh 
ENCLOSURE 
 
cc: Audit Committee Chairman Stephen Whitburn 
 John Kirk, SANDAG General Counsel 
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Board Policy 

 
No.: 039 

Audit Policy Advisory Committee and Audit Activities 

 Purpose 

The purpose of this policy is to specify the functions of the Audit Committee and the SANDAG Independent 
Performance Auditor. 

2. Governance and Role of the Audit Committee 

2.1 The Audit Committee shall be overseen by the SANDAG Board of Directors and shall govern itself 
in accordance with Public Utilities Code Sections 132351.4 and 132354.1, and the policies and 
procedures applicable to all SANDAG Policy Advisory Committees.  

2.2 Membership of the Audit Committee shall be as set forth in Board Policy No. 002:  

2.3 Policy Advisory Committee Membership. The Audit Committee shall consist of five voting 
members with two members of the Board of Directors and three members of the public, all of 
which shall be appointed by the Board of Directors. Due to the qualification requirements and 
selection process described in this policy, Audit Committee members and alternates shall be 
selected according to the processes below. 

2.4 The Chair of the Board will select which members of the Audit Committee will hold the Chair and 
Vice Chair positions on the Audit Committee every two years or whenever a position is vacant. 

2.5 The role of the Audit Committee is to assist the Board in fulfilling its oversight responsibilities and 
provide a forum for pursuing the opportunities for improvements in operations, financial 
reporting and internal controls identified through the agency’s audit products. 

3. Authority of the Audit Committee 

3.1 The Audit Committee may hear items within the subject areas of audits, internal controls and 
investigations into fraud, waste, or impropriety, and may be asked to provide actions or 
recommendations on other matters within the Audit Committee’s purview. The responsibilities of 
the Audit Committee include: 

 Recommend to the Board which firm to contract with to conduct the annual financial 
statement audits and oversee the conduct of such audits. 

 Meet with management and the independent performance auditor to review and discuss 
SANDAG’s annual financial statement audits, internal control reports and other audits 
performed by external auditors. 

 Review and oversee the implementation of corrective action to address noted audit 
deficiencies. 

 Based on the Board’s direction regarding whether to hire an individual or firm, 
recommend to the Board which individual or firm to hire to carry out independent 
performance auditor responsibilities. 
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 Recommend to the Board the annual compensation of the independent performance 
auditor. 

 Oversee the work of the independent performance auditor in preparing and issuing audit 
and investigative reports and other audit, review or attest activities. 

 Approve the annual audit plan after discussion with the independent performance 
auditor, pursuant to Public Utilities Code Section 132354.1(b), and make 
recommendations to the Board regarding the budget needed to carry out the annual 
audit plan of the independent performance auditor. 

 Monitor the implementation of the annual audit plan and provide an annual report to the 
Board. 

 Monitor the implementation of corrective action identified in audit and investigative 
reports and inform the Board when corrective action is insufficient or untimely. 

 Independently communicate with the IPA consistent with the limitations set forth in the 
Brown Act. 

 Conduct the independent performance auditor’s annual performance evaluation against 
performance measures established and adopted by the Audit Committee. 

 Vote on whether to remove the independent performance auditor for cause including, 
but not limited to incompetence, dishonesty, unethical behavior, violation of state or 
federal laws, or failure to maintain required professional certifications; such removal 
being subject to an approving vote by two-thirds of the Audit Committee and the Board. 

 Recommend internal control guidelines to be adopted by the Board to prevent and detect 
financial errors and fraud based on the internal control guidelines developed by the 
State Controller pursuant to Government Code Section 12422.5 and the standards 
adopted by the American Institute of Certified Public Accountants. 

4. Selection of Audit Committee Members 

4.1 The Board members serving on the Audit Committee shall be appointed by the Board using the 
procedures in this subsection 4.1. 

 The two Board members and any Board member alternates serving on the 
Audit Committee shall be recommended for appointment by the Chair of the Board. 
The Chair of the Board shall select Board members to recommend to the Board based on 
the following criteria: 

4.1.1.1  The Board member shall have served on the Board for at least three years; 

4.1.1.2 The Board member shall have a basic understanding of the role of the 
Audit Committee; and 

4.1.1.3 The Board member shall express a willingness to work through the 
Audit Committee to pursue opportunities for improvements in operations, 
financial reporting, and internal controls identified through the agency’s audit 
products. 

 The Board members recommended by the Chair of the Board shall be subject to approval 
by a majority vote of the Board. 
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 Audit Committee members shall serve until their successors are appointed. In the event 
that the Board member who has been appointed to serve on the Audit Committee is no 
longer a primary or alternate member of the Board of Directors, the position shall be 
considered vacant. If and when vacancies in the voting membership of the Audit 
Committee occur, the same selection process as outlined above shall be followed to 
select a replacement.  

 Board members appointed to the Audit Committee shall serve a term of two years. 
At the completion of a term, eligible incumbent members will need to apply for 
reappointment for another term. In no case shall any member serve more than five years 
on the Audit Committee. 

4.2 The public members serving on the Audit Committee shall be appointed by the Board using the 
procedures in this Subsection 4.2. 

 Whenever there is a vacancy for a public member seat on the Audit Committee, 
application forms will be made available on the SANDAG website for persons interested 
in applying for an Audit Committee position. Applications shall be due within 30 days 
after the application forms are posted. Only candidates who submit an application by the 
deadline will be considered. 

 Applicants shall possess the independence, experience, and technical expertise necessary 
to carry out the duties of the Audit Committee. This expertise includes, but is not limited 
to, knowledge of accounting, auditing, and financial reporting. The minimum 
professional standards for public members shall include at least ten years of experience as 
a certified public accountant or as a certified internal auditor, or ten years of other 
professional accounting, financial, or legal experience in audit management.  

 The candidates shall be recommended by a majority vote of a screening committee 
composed of a member of the Board selected by the Chair of the Board, the chief 
financial officer or finance director of a SANDAG member agency, and at least one 
outside financial expert appointed by the other two members of the screening committee 
and confirmed by the Board. Persons serving on the screening committee shall sign a 
declaration establishing that they do not have a conflict of interest. 

 The screening committee may interview one or more of the candidates. The screening 
committee shall submit its recommended nominee(s) for the position(s). The screening 
committee also may nominate alternates from among the applicants.  

 In the event that the screening committee is unable to recommend any of the applicants 
for any or all positions, or an insufficient number of applications have been received, the 
screening committee may recommend a supplemental process, subject to Board 
approval. The constraints set forth in the normal nomination process shall not be 
mandated to apply to the supplemental process. 

 The public members nominated by the screening committee shall be subject to approval 
by a majority vote of the Board. 

 Audit Committee members shall serve until their successors are appointed. If and when 
vacancies in the voting membership of the Audit Committee occur, the same selection 
process as outlined above shall be followed to select a replacement to fill the remainder 
of the term.  
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 Public members appointed to the Audit Committee shall serve a term of two years. At 
the completion of a term, eligible incumbent members will need to apply for 
reappointment for another term. In no case shall any member serve more than five years 
on the Audit Committee. 

5. Selection of Independent Performance Auditor 

5.1 The independent performance auditor shall serve a two-year term and shall be selected by the 
Board on the basis of qualifications and experience, which include, but are not limited to:   

 At least ten years of experience performing audits under Government Audit Standards; 

 At least five years of management experience; 

 A Bachelors or higher degree in business, public administration, finance, accounting or a 
related field; and 

 Possession of a Certified Public Accountant or Certified Internal Auditor license or 
certificate.   

6. Scope of Authority and Responsibilities of Independent Performance Auditor 

6.1 The independent performance auditor shall report to the Audit Committee and shall be 
independent of SANDAG’s internal management and administration, except that SANDAG’s 
Director of Finance role shall maintain administrative oversight of the IPA’s monthly timesheets 
and tracking of annual leave.  

6.2 The objective of the IPA is to serve as the Board of Directors oversight function that objectively 
evaluates and recommends improvements to SANDAG including prioritizing its efforts by 
continuously facilitating an objective risk assessment. The Independent Performance Auditor’s 
audit functions are designed to include timely reporting of significant issues to appropriate 
oversight authorities. 

6.3 The IPA may facilitate and conduct a risk assessment process to assist management to logically 
identify key risks within SANDAG and its components and shall annually present and discuss risk 
with the Committee to receive input and feedback. As part of the aforementioned process, the 
IPA shall receive input from SANDAG’s executive management and staff, the Committee, and the 
Board of Directors as to the risk factors that the Committee deems most important to SANDAG.  

6.4 Based upon the results of the risk assessment, the independent performance auditor shall 
annually prepare an audit plan and conduct audits in accordance therewith. The independent 
performance auditor shall have authority to conduct, or to cause to be conducted, performance 
audits of SANDAG departments, offices, boards, activities, agencies, and programs and perform 
those other duties as may be required by the Board or as provided by the California Constitution 
and general laws of the state.  

6.5 The IPA will oversee and conduct independent examinations, including audits, of SANDAG 
programs, functions, operations, or management systems and procedures. In performing such 
audits, the IPA will independently and objectively assess whether: 

 Activities and programs being implemented have been authorized by the appropriate 
governing laws or codes, state or local law, or applicable federal law or regulations. 

 Activities and programs are in compliance, properly conducted, and funds expended in 
accordance with the applicable laws. 
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 The departments, divisions, or agencies are acquiring, managing, protecting, and using its 
resources, including public funds, personnel, property, equipment, and space, 
economically, efficiently, equitably, and effectively, and in a manner consistent with the 
objectives intended by the authorizing entity or enabling legislation. 

 The entity, programs, activities, functions, or policies are effective, including the 
identification of any causes of inefficiencies or uneconomical practices. 

 The desired result or benefits are being achieved. 

 Financial and other reports are being provided that disclose fairly, accurately, and fully all 
information required by law, to ascertain the nature and scope of programs and 
activities, and to establish a proper basis for evaluating the programs and activities 
including the collection of, accounting for, and depositing of revenues and other 
resources. 

 Management has established adequate operating and administrative procedures and 
practices, fiscal and accounting systems, and an adequate system of controls or internal 
management controls. 

 Indications of fraud, abuse, waste, misappropriation, or illegal acts are valid and need 
further investigation. 

6.6 The IPA may also perform external reviews of contracts or service programs of entities that are 
awarded funds overseen by SANDAG. 

6.7 The independent performance auditor shall from time to time advise the Audit Committee on 
existing and evolving governance practices that may be best suited for SANDAG. 

6.8 The independent performance auditor shall follow the most recent version of Generally Accepted 
Government Auditing Standards as published by the United States Government Accountability 
Office.  

6.9 The Committee shall approve the processes pertaining to follow-up audit procedures, if 
appropriate. The IPA shall have procedures in place to track, monitor, and evaluate the status of 
identified control issues with a tracking mechanism and with consideration to the risk of each 
issue and the cost and benefit of various audit procedure alternatives. 

All officers and employees of SANDAG shall furnish to the independent performance auditor 
unrestricted access to employees, information, and records, including electronic data, within 
their custody regarding powers, duties, activities, organization, property, financial transactions, 
contracts, and methods of business required to conduct an audit or otherwise perform audit 
duties. It is also the duty of any consolidated agency officer, employee, or agent to fully 
cooperate with the auditor, and to make full disclosure of all pertinent information, with the 
exception of information that is protected by law from disclosure. 

6.10 The IPA shall hold data and information obtained during the course of its audit activities with 
due care and the appropriate level of confidentiality. Unless otherwise mandated by law, the IPA 
shall have authority to grant, limit, and restrict access to work papers and records. 

6.11 The IPA shall communicate results of its work and otherwise known issues to management and 
the Committee. The IPA shall form and report appropriate opinions based on audit evidence. 
Management shall provide responses to issues in a prompt and efficient manner. Written reports 
may be distributed to the Committee, SANDAG’s Management, and if appropriate for reports 
containing significant issues or when there is a disagreement with management other than 
minor in nature, to the Board of Directors. The IPA shall provide summary information to the 
Committee pertaining to issues resulting from audit procedures as well as known issues outside 
of the audit scope of review. Additionally, the IPA shall provide the Committee with an annual 
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assessment as to the effectiveness of management’s attention to resolving identified control 
issues. 

6.12 The independent performance auditor shall prepare a proposed budget and submit it to the Audit 
Committee for a recommendation to the Board of Directors for its approval 180 days prior to the 
beginning of each fiscal year or as otherwise requested by the Director of Finance. 

6.13 The independent performance auditor shall have the power to appoint, employ, and remove 
assistants, employees, and personnel as deemed necessary for the efficient and effective 
administration of the affairs of the independent performance auditor. The independent 
performance auditor may prescribe the duties, scope of authority, and qualifications of employees 
and consultants overseen by the independent performance auditor. The independent 
performance auditor’s authority shall be subject to the annual audit plan and the budget 
approved by the Board, SANDAG rules and policies related to the management and hiring of 
SANDAG employees and consultants, and the scope of the independent performance auditor’s 
purview as determined by the Board.  

6.14 The independent performance auditor may investigate any material claim of financial fraud, 
waste, or impropriety within SANDAG and for that purpose may summon any officer, agent, or 
employee of the consolidated agency, any claimant, or other person, and examine him or her 
upon oath or affirmation relative thereto. The independent performance auditor will conduct 
investigations generally following the procedures recommended by the Association of Certified 
Fraud Examiners’ Fraud Examiners Manual for any allegations of financial fraud, waste or 
impropriety.  Prior to questioning any person under oath, the independent performance auditor 
shall advise the members of the Audit Committee of that intention, seek legal counsel from the 
Office of General Counsel or outside counsel under contract to SANDAG regarding the relevant 
legal issues, and document the reasons why the questioning must be done under oath instead of 
by some other form of affirmation.  

6.15 The independent performance auditor shall coordinate audit functions such that there is no 
duplication of effort between the audits undertaken by the independent performance auditor and 
audits undertaken by the Independent Taxpayer Oversight Committee. 

6.16 Pursuant to Government Code section 8546.7, when the amount of a contract will exceed 
$10,000, SANDAG and the State Auditor, at the request of SANDAG or as part of any audit of 
SANDAG, have authority to examine and audit a contracting party for a period of three years 
after SANDAG’s final payment on the contract, whether or not audit language is included in the 
contract document. As an additional measure, all SANDAG contracts with consultants, vendors, 
or agencies in excess of $25,000 in aggregate within a fiscal year, which call for a contracting 
party to provide goods or services to SANDAG over a period of time, will be prepared with an 
adequate audit provision to allow the independent performance auditor access to the entity’s 
records needed to verify compliance with the terms specified in the contract. The intent of this 
provision is to put parties contracting with SANDAG on notice that the independent 
performance auditor will have the right to audit both the party’s accounting methods and 
performance on such contracts  

6.17 Results of all audits and reports shall be made available to the public in accordance with the 
requirements of the California Public Records Act (Chapter 3.5 [commencing with Section 6250] 
of Division 7 of the Title 1 of the Government Code). Final versions of formal reports also shall be 
posted on the SANDAG website. 
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6.18 All materials or services needed by the independent performance auditor shall be procured using 
an open and competitive basis with solicitation of proposals from the widest possible number of 
qualified firms as prescribed by SANDAG procedures for procurement. The scope of work of all 
such consultant work shall be subject to approval by the independent performance auditor prior 
to any such solicitation. 

 
Adopted: December 2017 
Amended: January 2019 
Amended:  September 2019 
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TO: Independent Budget Analyst Charles Modica 

FROM: City Attorney Mara W. Elliott 

SUBJECT: Public Audit Committee Member Stewart Halpern 

  
 

Under San Diego Charter (Charter) section 39.1, the Audit Committee is comprised of two 

members of the City Council and three members of the public. The two Councilmembers are 

appointed by the City Council, and the three public members are appointed by the City Council 

upon recommendation by a screening committee composed of the Audit Committee Chair, the 

Independent Budget Analyst (IBA), and at least two outside financial experts appointed by the 

other members of the screening committee and confirmed by the City Council. Public members 

of the Audit Committee must possess the independence, experience, and technical expertise 

necessary to carry out the duties of the Audit Committee, including knowledge of accounting, 

auditing, and financial reporting. They must also possess at least 10 years of experiences as a 

certified public accountant or as a certified internal auditor, or 10 years of other professional 

financial or legal experience in audit management. The IBA has traditionally led the search for 

public Audit Committee members and, in doing so, leads the recruitment, screens applications, 

assembles the screening committee, completes reference and background checks, and then 

prepares and dockets the item for City Council consideration and potential appointment.  

 

In August 2018, the IBA began soliciting public member candidates to fill an Audit Committee 

vacancy scheduled to occur in January 2019.1 On May 20, 2019, the City Council appointed Mr. 

Halpern to the Audit Committee for a term ending January 5, 2023. [See San Diego Resolution 

R-312465 (May 20, 2019).] At that time, Mr. Halpern was serving as a public member on the 

San Diego Association of Governments (SANDAG) Audit Committee and a member of 

SANDAG’s TransNet Independent Taxpayer Oversight Committee (ITOC).  

 

The SANDAG Audit Committee assists SANDAG’s Board of Directors to fulfill “its oversight 

responsibilities and provide a forum for pursuing the opportunities for improvements in 

operations, financial reporting and internal controls identified through the agency’s audit 

products.” SANDAG Board Policy No. 039. With these duties and responsibilities, the likelihood 

 
1 Then-Audit Committee member Thomas Hebrank had been appointed to the Ethics Commission. Upon 

consultation with this Office, we advised Mr. Hebrank that he could not simultaneously serve on both the Audit 

Committee and the Ethics Commission. Mr. Hebrank opted to sit on the Ethics Commission, thus creating the 

vacancy that Mr. Hebrank now fills. 
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exists that one entity could audit the other or for a significant clash of duties or loyalties in 

serving in both offices. 

 

The TransNet ITOC oversees the implementation of the TransNet program, the San Diego 

region’s half-cent sales tax for transportation improvements. The City of San Diego is a recipient 

of TransNet funding. 

 

Although Mr. Halpern disclosed that he sat on the SANDAG Audit Committee and ITOC in the 

application materials he submitted to the City’s screening committee, Mr. Halpern did not seek 

guidance from my Office, SANDAG’s General Counsel, the San Diego Ethics Commission, or 

the California Attorney General concerning any potential conflict of interest with simultaneously 

serving on the City’s Audit Committee and the SANDAG committees. In addition to our legal 

concerns, the potential clash of duties or loyalties between both offices in this situation is not 

consistent with best practices or good government principles. See Cal. Gov’t Code § 1099(a)(2); 

see also, 104 Op. Cal. Att’y Gen. 58, 63 (2021) (“[t]o find that two offices are incompatible 

based on a significant clash of duties or loyalties, a conflict need not have actually occurred; it is 

enough that a conflict may occur in the regular operation of the statutory plan”). 

 

Upon learning of Mr. Halpern’s appointments to the SANDAG committees, this Office contacted 

SANDAG’s General Counsel who agreed that Mr. Halpern is likely prohibited from 

simultaneously holding public offices at SANDAG and at the City. 

 

On April 21, 2022, this Office issued a letter to Mr. Halpern, opining that his simultaneous 

service on the City’s Audit Committee and SANDAG’s Audit Committee2 creates a conflict of 

interest under California law. See Cal. Gov’t Code § 1099(a). The Office expressed concern that 

Mr. Halpern would have competing loyalties and responsibilities given his appointments to the 

City’s Audit Committee and SANDAG’s committees.  

 

On May 10, 2022, Mr. Halpern’s attorney, Gil Cabrera, responded to this Office on behalf of his 

client. Although preliminary discussions with Mr. Cabrera were productive, Mr. Halpern 

ultimately decided that he would not step down from his appointments at SANDAG in favor of 

his appointment at the City, or vice versa. Either action would resolve this Office’s concern. Mr. 

Halpern instead advised this Office through Mr. Cabrera that he would only step down if forced 

to do so by court order or by City Council action.3 

 

As Mr. Halpern’s term ends on January 5, 2023, this Office opted not to participate in political 

theater by bringing a removal request to the City Council, or by bringing a court action. We are 

instead informing the IBA of this conflict and our legal concerns. We recommend that the IBA 

open a recruitment so that the City Council can consider and approve an applicant who is not 

conflicted and who possesses the independence necessary to carry out the duties of the Audit 

Committee under Charter section 39.1. 

 

 

 
2 This Office did not learn of Mr. Halpern’s service on ITOC until after the letter was sent. 
3 Pursuant to San Diego Municipal Code section 26.1702(b), “Audit Committee members may be removed for cause 

by a majority vote of the members of the Council.” 
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This Office also recommends a more robust vetting process to ensure that conflicts are identified 

before an Audit Committee applicant is presented the City Council for potential appointment. 

We are available to assist as needed to improve this process. 

Sincerely, 

MARA W. ELLIOTT, CITY ATTORNEY 

By: ____________________________ 

Mara W. Elliott 

City Attorney 

MWE:se 

Doc. #3108505 

Attachment:  Audit Committee Chair Stephen Whitburn 
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